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MEMORANDUM AND ORDER

This matter conmes before the court on Plaintiffs’ Motion [ 826]
to Conpel Further Responses From the Executive Ofice of the
President to Plaintiffs’ Fifth Set of Requests for the Production
of Docunents. Upon consideration of this notion, and the
opposition and reply thereto, the court will GRANT | N PART AND DENY

I N PART plaintiffs’ notion, as discussed and ordered bel ow

Backgr ound

The underlying allegations in this case arise from what has
becone popul arly known as “Filegate.” Plaintiffs allege that their
privacy interests were viol ated when the FBI inproperly handed over
to the Wite House hundreds of FBI files of fornmer political
appoi ntees and governnent enployees from the Reagan and Bush

Adm ni strati ons.



This particul ar dispute revolves around the plaintiffs’ fifth
request for the production of docunents served on the Executive
Ofice of the President (“EOP”) on May 13, 1999. This request was

as foll ows:

[Alll docunents, including but not limted to
listings of tel ephone records, facsimle | ogs,
electronic mil, and diskettes, or other
recordings, which refer or relate in any way
to the answers to the interrogatories served
[on the EOP] or which in any way contain
information relevant to . : : t hese
interrogatories. These interrogatories are .
. . Plaintiffs’ First Set of Interrogatories
to the [EOP] Pursuant to Court Order of Apri
13, 1998, and Plaintiffs’ Second [sic]! Set of
Interrogatories to the EOCP.

See Plaintiffs’ Fifth Docunent Request at 7 (enphasis added).

The EOP served its responses and produced docunents on July
16, 1999. The only docunents produced by the EOP, however, were
t hose upon which the ECP relied when answering the interrogatories.
EOP Opposition at 2. The EOP objected to the plaintiffs’ request
for docunents “relating or referring” to their answers to
interrogatories as vague and over broad.

In their notion to conpel, the plaintiffs argue that “it is
hi ghly unlikely” that the EOP has produced all docunents it relied
on when answering the first and second set of interrogatories.
Plaintiffs further argue that they are entitled to not only those

docunents the EOP relied upon, but al so any docunents that refer or

Plaintiffs are in fact referring to their Third Set of
Interrogatories to the EOCP.



relate in any way to the EOP’ s interrogatory answers. Accordingly,
the plaintiffs request that the court conpel the production of al

docunents relating or referring to the EOPs answers to the
interrogatories, as well as those docunents relied upon, that have
not previously been produced. Furthernore, the plaintiffs request
that, for any docunents w thheld based on privilege, the EOP be
conpelled to produce a privilege log establishing the bases for

their clains.

1. Analysis

In general, “[p]larties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
i nvol ved in the pending action.” Fep. R Cv P. 26(b)(1). Federal
Rul e 34, which governs requests for the production of docunents
during discovery, states that such requests “shall set forth
either by individual item or by category, the itens to be
i nspected, and describe each with reasonable particularity.”

FED. R Qv P. 34(b).

The EOP argues that plaintiffs’ request for all docunments that
“refer or relate to,” “or in any way contain information rel evant
to” the EOP's interrogatory answers, is vague and overbroad. The
EOP further argues that the request fails to the describe the

docunents requested with reasonable particularity, as required by



Federal Rule 34, because it forces the EOP to guess what the
plaintiffs would deemrel evant.

The court agrees with the EOP's argunent to the extent that
plaintiffs request all docunents that “in any way contain
information relevant to” the EOP's interrogatory answers. The
court finds this request to be vague and overly broad, as it would
require the EOP to determ ne what other information the plaintiffs
woul d consider to be relevant to that information al ready supplied

by the EOP in their interrogatory answers. See Al exander v. FBI

186 F.R D. 21, 36 (D.D.C. 1998) (“[I]Jt is not the role of the
witness to define the scope of a docunent request.”)

The EOP also objects to the plaintiffs’ request for those
docunents that “refer or relate to” the EOP’ s i nterrogatory answers
as i nperm ssibly vague and overbroad. In support of its argument,
the EOP cites this court’s prior ruling that plaintiffs’ request
for all docunments related to “Fil egate” or this case in general was
i nperm ssi bly vague and overbroad. See id. at 35. In that ruling,
however, it was not the phrase “all docunents or things which refer
or relate to” that the court found to be overly broad and vague.
In fact, the court expressly approved of another request which
i ncluded such a phrase. See id. (stating that plaintiffs’ request
for records “relating to” communications wth Terry Lenzner
concerni ng access to and di scl osure of FBI files of Reagan and Bush

appoi ntees “could not be nore specific.”) Rather it was the



subj ect of the request — “this case or Filegate in general” — that
the court found to be vague and overly broad. 1d.

The court finds the subject of the present request, however,
to be clear and specific. This request does not require the EOP to
determ ne what particular issues the plaintiffs think rel evant and
inmportant. Those issues are clearly laid out in the plaintiffs
request for interrogatories. Therefore, the EOP need only to | ook
at the information contained within their interrogatory answers to
determ ne what docunents need to be produced.

As to the EOPs claim that the plaintiffs’ request is
overbroad, this court has already ruled on the relevance of the

underlying interrogatories. See Alexander v. FBI, Cv. No. 96-

2123, Menorandumand Order (D.D.C. March 29, 2000)(re: First Set of

Interrogatories); Alexander v. FBI, Cv. No. 96-2123, Menorandum

and Order (D.D. C March 29, 2000) (re: Third  Set of
I nterrogatories). Clearly, the EOP need not provide docunents
relating to those questions that the court found irrelevant and
undi scoverabl e. For those remai ni ng questi ons, however, given that
the court found the information sought to be relevant, it follows
t hat docunents relating to such information are al so rel evant.

In fact, what the ECOP really seens to be arguing is that the
plaintiffs’ request is overly burdensonme. See EOP Opposition at 3
(“Plaintiffs’ Fifth Set of Requests is actually not one request but
at | east 283 requests for docunents, concerning over 100 pages of
EOP's responses to plaintiffs’ interrogatories.”) In order to
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support such an objection, however, the EOP nust nake a specific,
detail ed show ng of the burden such a search would require. See

Al exander v. FBI, G vil No. 96-2123, Menorandum and Order at 6

(D.D.C. March 29, 2000); see also Chubb Integrated Systens Ltd. V.

Nat' | Bank of Washington, 103 F.R D. 52, 60-61 (D.D.C. 1984) ("“An

obj ection must show specifically how an interrogatory is overly
broad, burdensone or oppressive, by submtting affidavits or
of fering evidence which reveals the nature of the burden.”) The
ECP does not even attenpt to nmake such a showing in this instance.
Thus, any objection to the plaintiffs’ request based on undue
burden nust fail

The EOP contends that their production of all docunents upon
whi ch they relied when answering interrogatories is sufficent and
includes all information to which the plaintiffs are entitled. A
specific exanple given by the EOP in its opposition, however,
belies this fact. Inits opposition, the EOP states that it is now
serving on the plaintiffs, “[i]n an effort to narrow areas of
di sagreenent and w thout waiving its objections” Bruce Lindsey’'s
notes with regard to his 1997 conversation with Linda Tripp “even
though it did not rely upon them for purposes of responding to
plaintiffs’ interrogatories.” EOP Opposition at 10 n.11. The ECP
di scussed this conversation between Lindsey and Tripp in its
response to Interrogatory no. 15 of the first set of

i nterrogatories, which asked Bruce Lindsey to describe any and al



know edge about the release or use of docunents from Kathl een
Wlley to the President. The EOP responded in part:

M. Lindsey renenbers that in the sumrer of

1997, he had a conversation with Linda Tripp,

during which she advised him that Kathleen

Wl 1l ey had spoken to M chael |sikoff about an

al | eged encounter with the President, but that

based on Ms. Tripp' s know edge, Ms. WIlley’s

account was not true.
ECP Responses to First Set of Interrogatories at 22.

G ven this response, Lindsey’'s notes, even if they were not
specifically relied on the EOP when drafting its response, should
have been at | east consulted. The plaintiffs are clearly entitled
to such rel evant docunents. The EOP can not sinply pick and choose
what docunents it must produce by pronouncing those that it
produced to be the only ones it “relied upon” for its answers.
Furthernmore, wunder the EOP's narrow definition of responsive
docunents, the EOP al so need not produce any docunents that may
contradict their answers, as they would not have “relied upon”
t hese docunents. Clearly, however, this is not the case.
Plaintiffs are entitled to any docunents that refute the EOP s
responses, as such information would be relevant to the pending
action and likely to lead to the di scovery of adm ssi bl e evi dence.

Accordingly, the court finds that the EOP has not produced all
responsi ve docunents. The plaintiffs’ request for those docunetns

referring torelating to the EOP s interrogatory responses was not

vague or overbroad. Thus, the EOP nust produce all docunents that



in any way pertain to the information included in the EOP s
responses to first and third sets of interrogatories.

Next, the plaintiffs argue that the EOP did not even produce
all of the docunments upon which it relied, and nove the court to
conpel the ECP to produce any such docunents previously wthheld.
They argue that if any docunents were w thhel d based on privil ege,
the EOP should be conpelled to produce a privilege log, setting
forth certain information about each docunment withheld in order to
establish a basis for the claim asserted. The EOP responded,
however, that, as it stated in its response, “all docunents that
EOP in fact relied upon” when answering interrogatories were either
pr oduced, identified by Bates-stanp nunber (for docunents
previously produced to plaintiffs), or listed in the docunent
response. EOP Response at 8-9 (enphasi s added); see EOP Qpposition
at 6. Thus, no docunents were wthheld based on privilege. See
EOP Opposition at 2.

In order to sustain their notion to conpel as to those
docunents relied upon, the plaintiffs nust denonstrate that such

docunents do, in fact, exist and are being unlawfully w thheld.

See Ayala v. Tapia, 1991 W 241873 at *2 (D.D.C. Nov. 1,

1991) (denying notion to conpel production of portions of a diary
because the party seeking production could “identify specific
information that. . . [had] not been turned over.”) Plaintiffs
fail to provide evidence that any docunents relied on by the EOCP
were actually withheld in this case. Rather, they sinply enunerate
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various neetings and conversations discussed in the EOPs
interrogatory answers for which no docunents were produced and
specul ate that such docunments nust exist. In response, the EOCP
stated that it reconfirmed that the relevant individuals — Ann
Lewws, Mke MCurry, Bruce Lindsey, Rahm Enmanuel, and Si dney
Bl unent hal — have no responsi ve docunents regardi ng the i nformati on
enunerated in the plaintiffs’ notion. Plaintiffs then seek, in
their reply, to conpel those five individuals to represent under
oath that they have no responsive docunents under oath. As
plaintiffs have not provided any evidence that such docunents are,

in fact, being w thheld, however, their request is denied.

[11. Concl usion

For the reasons stated above, the court HEREBY ORDERS t hat
Plaintiffs’ Mtion [826] to Conpel Further Responses Regarding from
the EOP to Plaintiffs’ Fifth Set of Requests for the Production of
Docunents is GRANTED IN PART and DENI ED I N PART. The EOP shall,
within 20 days of this date, provide all docunents referring or
relating to their answers to the Plaintiffs’ First and Third Sets

of Interrogatories.

SO ORDERED




Royce C. Lanberth
United States District Court

Dat e:
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CARA LESLI E ALEXANDER, )
et al., )
. )
Plaintiffs, )
)
V. ) Gvil No. 96-2123

) (RQL)
FEDERAL BUREAU OF )
| NVESTI GATI ON, et al ., )
)
Def endant s. )
)

ORDER

A hearing was held in this matter on April 27, 2000 to di scuss
the issue of performng a search of Executive Ofice of the
President (“EOP") e-mails as part of discovery in this case. Based
on the representations of the parties at that hearing, it is hereby

ORDERED t hat the plaintiffs shall file a supplenental briefing
regardi ng the search of those e-mails that have been transferred to
the Automated Records Managenent System (“ARMB’), and thus are
currently capabl e of being word-searched on that system no |ater
than May 2, 2000, and the EOP shall file their reply no |l ater than
May 5, 2000. It is further

ORDERED that the plaintiffs shall file supplenental brief
regarding the search of all wmterial, including e-mails, hard
drives and zip drives, which are not capabl e of bei ng word-searched
on ARMS no later than May 4, 2000, and the EOP shall file their

response no later than May 18, 2000. It is further
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ORDERED that the plaintiffs’ notions for leave to file their
third and fourth supplenments to their Mtion to Conpel Production
of Docunents Regardi ng Second Request to the EOP [1051, 1066-1,
1066-2] is GRANTED. These notions wll be <considered in
conjunction with the plaintiffs’ supplenental briefing regarding
the search of the non-ARVS material. It is further

ORDERED that the court will hold in abeyance the plaintiffs’
nmotion for an evidentiary hearing [984-2] and the plaintiffs’
notion for an order to show cause concerning the zip drive [1057-1,
1057-2] so as not to interfere wwth the Departnent of Justice’'s
crimnal investigationinto the matter. The court will continue to
conduct ex parte, in canera status conferences with the Departnent
of Justice in order to nonitor the progress of their crimnal
i nvesti gati on.

SO ORDERED.

Royce C. Lanberth
United States District Court

Dat e:
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